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THE REPLY COMMENTSOF
THE PENNSYLVANIA PUBLIC UTILITY COMMISSION

The PennsylvaniaPublic Utility Commission(PA PUC) herebysubmits

this ReplyCommentin responsetotheFederalCommunicationsCommission’s

(FCC)ReportandOnlerandNoticeof PmposedRulemaking(NOPR)at CC

DocketNo. 02-33,01-337,95-20,98-10;WC DocketNo. 04-242,05-271issued

on September23,2005. TheSeptember23,2005,Orderestablisheda new

regulatoryframeworkfor broadbandInternetaccessservicesofferedby wireline

facilities-basedproviders.TheaccompanyingNOPRseekscommentson various

issues,includingcustomerproprietarynetwork infonnation,slamming,truth-in-

billing, networkoutagereporting,section214’ discontinuance,section254(g)2rate

averagingrequirements,andfederalandstateinvolvement.

ReplyCommentofthePennsylvaniaPublic Utility Commission

The PA PUC appreciatesthe opportunityto file a Reply Comment.As an

initial matter,the PA PUC’s ReplyCommentshouldnot beconstruedasbinding

on the PA PUC in anyproceedingbeforethe PA PUC. Moreover,the suggestions

containedin this Reply Commentmay changein responseto subsequentevents

suchasany laterlegal or regulatorydevelopmentsat the federalorstatelevel.

‘Section214appliestotheextensionof linesor discontinuanceof serviceaswellascertificateof public
convenienceandnecessity.
2 Section254(g)directedtheFCCto adoptgeographicaveragingrules“to requirethat therateschargedby

providersof interexchangetelecommunicationsservicesto subscribersin ruralandhighcostareas... beno
higherthantherateschargedby eachsuchproviderto its subscribersin urbanareas”andto adopttherate
integrationrulesto ‘requirethat aproviderof interstateinterexchangetelecommunicationsservices
providesuchservicesto its subscribersin eachStateatarateno higherthanthe rateschargedto its
subscribersin anyotherState.” SecNPRM.~157 (quoting47 U.S.C. § 254(g)).
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The PA PUC’s Reply Commentmakesfive brief suggestions. The PA

PUCsuggeststhat asa resultof theFCC’sOrderandthe NOPR in this proceeding

severalissuesarisethat wouldbebestaddressedby theFCCin otherproceedings.

The initial issue is what happensif under one reason/pretextor another

conventionaltelecommunicationsbroadbandaccessservicesofvariousincumbent

and competitive providersstart being classified as “broadband Internet access

services” and, thus, “non-jurisdictional” for commissions.What happenssince

telecommunicationsbroadbandaccessservicesare usedfor a varietyof purposes

and for transmissionof various types of traffic, i.e., a D53 circuit and access

servicetransmitsboth “voice minutes” and “Internet bytes” in “packetized” and

“non-packetized” form and does not care about FCC labels? If such a

reclassificationwould take place would that lead to the “disappearance”of

contributionpaymentsto federalandstateUSFrevenuepools afterthe FCC’s270-

day transitionalperiod? TheFCC shouldconsidertheseissues,raisedasthe result

of its determinationin this proceeding,in its reviewoftheUniversalServiceFund

(USF) and in the IntercarrierCompensationproceeding. The USF and various

aspectsregardingthe fund are already underreview in the USF Crnsirihutio,:

Methodology proceeding. In addition, how would a possiblereclassification,as

describedabove,be handledconcerningthe compensationamong the entities

involved. The issueof compensationfor the useof facilities and otherrelevant

chargesis importantfor all involved. Thus, this issueshouldbeconsideredin the

IntercarrierCompensationproceedingatCC Docket01-92.

A secondissuethat arisesfrom the FCC’sdeterminationin this proceeding

is how toavoid the issueof“Internet access”discriminationat boththe federaland

statelevels in the absenceof “commoncarrier” status. Without the “common

carrier” statusand the associatedapplicablerequirements,entitiescould readily

brokerdifferent dealswith variousentities.Different dealscould result in more
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favorableterms for one entity exclusivelyor for thoseselectedby the carrieror

facilities owner. Thus, non-selectedentitieswould be at a disadvantagein their

attemptto providetheir servicesin the market. Non-fhcility entitiesmay find it

difficult to overcomecontrol and competition,since they may have to negotiate

private contractsfor accesswith entities that already control or own facilities

needed to reach the end-user customer for whom they both compete.

Consequently,there could be fewer offerings in the marketplaceand less

competition.

Lesscompetitionwould meanfewerchoicesfor the end-user/consumerand

lesschancefor competitiveprices.Given the potential ramificationsof this issue,

the PA PUC suggestsit should be addressedin the IP-EnabledServicesand/or

IntercarrierCompensationproceeding(s).

A third issue is can telecommunicationscarriers avoid legitimate

TelecommunicationsAct- 1996 (TA-96) interconnectionobligationsby “labeling”

their wireline broadbandaccessfacilities and servicesas “wireline broadband

Internet access” services and facilities. What are the related implications?

Alternatively, if such“labeling” takesplace,how will statecommissionsand the

FCC resolveissuesrelatingto the potential discriminatoryprovisioningand the

pricing of accessfacilities andservices,especiallyin the controversial“special

access”servicesand facilities area?

The PA PUC is awareof an alternativelegal interpretationof Section

251(a)of TA-96 that holds that the obligationto seamlesslyinterconnectto the

“telecommunications” network applies to “telecommunications” but is not

applicableto otherservicessuchas information serviceslike wireline broadband

Internet accessservices. Since there might be no obligation to interconnect

servicesthat are not classifiedas “telecommunications”underTA-96, end-users
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might find it difficult to transacttheir business. If an interconnectionservice

equivalentmight happenit may occur via privately negotiatedcontractsthat are

not coveredby tariffed ratesor subjectto public disclosureand otherregulatory

obligations associatedwith Title II common carriers. Given the possible

implicationsof this issue,the PA PIJC suggeststhatthe FCCconsideraddressing

the abovemattersin theSpecialAccessProceeding.

Fourth, accessdefined as “broadbandaccessto the Internet” can have

implications on a state’s jurisdiction over market entry and exit and

interconnectionof telecommunicationscarriers under TA-96. A pure “data

competitive local exchangecarrier” (providing ATM, FrameRelay, xDSL, etc

services)could lead to this entity claiming that it is a provider of “wireline

broadbandInternetaccess”andthus not subjectto statejurisdiction. If this same

“non-jurisdictionaldata competitivelocal exchangecarrier” seeksTA-96 Section

251(c)UNE interconnection,is the “non-jurisdictionaldataCLEC” anunregulated

“information provider” or “telecommunicationcarrier” underTA-96? The same

concernsas mentioned above regarding interconnectionapply here as well.

Therefore, this issue might be better addressedin the IP-Enabled Services

proceeding.

For the issues and reasonsset forth above, the PA PUC respectthlly

suggeststhat the genericproceedingsmay be the appropriateforum to address

theseissues.

NOPR— FederalandStateInvolvement

Regardingthe issue of federal and state involvement, as raised in the

NOPR,thePA PUCurgestheFCC to consideradoptionof NARUC’s positionon

federalismin which authority is sharedbetweenthe FCC and the states. At the
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very least the PA PVC urges the FCC to consider adopting retention of state

authorityto addressconsumerissuesat the statelevel.

Respectfullysubmitted,

PennsylvaniaPublic Utility Commission

Kimberly A. Hai’ncr. [sq.
Assistant Counsel
Pennsylvania Public Utility Commission
Commonwealth Keystone Building

400 North Street
Harrisburg.PA 17120
(717) 787-5000

Dated: February28. 2006
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